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M. Chairman and Menbers of the Commttee:

| am pl eased to be here this afternoon to discuss the
i nplications of increased econom c concentration in the
neat - packi ng i ndustry, and the role of the federal antitrust |aws
and the Justice Departnment's Antitrust Division in ensuring that
this industry remains subject to healthy conpetitive market
forces. As many have noted, concentration in this industry has
i ncreased significantly over the |ast 15 years.

| would Iike to provide you with a brief overview of the
role of the antitrust Iaws and the Departnment's role in enforcing
them But first, let me explain our relationship with the
Federal Trade Comnmi ssion and the USDA with regard to jurisdiction

over practices in the meat-packing industry.

Respective Roles of the Departnent, the FTC, and USDA

The Departnent is a | aw enforcenent agency with respect to
t he neat-packing, cattle, and hog industries, not a regul atory
agency. This is an inportant distinction. Qur primry
responsibility in these areas is to investigate possible
violations of the antitrust |laws -- npst prom nently, the Sherman
and Clayton Acts -- and to prosecute violations when they are
found to exist.

For the nost part, the Departnent shares federal enforcenment
authority over the antitrust laws with the FTC. One exception is
that the FTC does not have crimnm nal enforcenent authority, so
matters that involve potential crimnal violations of the Shernman

Act woul d be handl ed by the Departnment. Another exception is
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that, by tradition, the FTC handl es enforcenent of the Robi nson-
Pat man Anti di scrimnation Act.
Even where the Departnent and the FTC share enforcenent

responsibility, we do not conduct joint investigations, nor do we

duplicate each other's investigative efforts. Instead, the two
enf orcenment agenci es have devel oped a formal |iaison process to
determ ne cooperatively which agency will investigate a

particular matter. Generally, the agency with the greater
current expertise in the particular industrial sector involved
will handle the matter. This cooperative arrangenent prevents
unnecessary duplication of effort that woul d waste scarce
enforcenment resources and that m ght unduly burden private
entities. Pursuant to this arrangenent, the Departnent has
i nvestigated possible antitrust violations in the cattle, hog,
and lanb industries, while the FTC has investigated in the
poultry and retailing industries.

The USDA's Grain, |Inspection, Packers and Stockyards
Adm nistration (A PSA) is a regulatory agency. G PSA does not
have authority to enforce the Sherman and C ayton Acts, although
it does have authority to consider conpetition concerns as part
of its authority under the Packers and Stockyards Act to regul ate
t he meat - packing industry. G PSA s regulatory authority under
that Act extends beyond conduct that violates the antitrust |aws.
And if A PSA in the course of its regulatory activity, uncovers
conduct that it believes nmay violate the antitrust laws, it has
authority to refer the matter to us for investigation and

enf or cenent .



I n accordance with our conplenentary roles, the Justice
Departnment’'s Antitrust Division and the G PSA have established a
cl ose, cooperative working relationship to share information with
respect to our respective investigations. Qur agencies are in
frequent contact. For exanple, we received val uabl e market
information from G PSA during our recent investigations into the
lamb industry and into a potential mnerger between major neat
packers, and we are currently consulting with G PSA in connection
with its investigation of federal cattle procurenent practices.
We are also actively involved in an interagency working group
advising GPSA in its oversight of several econonic studies
having to do with market concentration in the red neat-packing
i ndustry, including the effects of livestock supply arrangenents.
We have played significant roles in hel ping G PSA shape these
studies at the outset and sel ect the academ c researchers, and in
hel ping wth the technical review of the studies in progress. W
fully expect our cooperative working relationship to continue to

reap benefits in the future.

Recent Departnent Activities Regardi ng the Meat-packing | ndustry

In recent years, the Departnment has conducted several
investigations into neat-packing industry practices, pursuant to
our role in enforcing the Sherman and C ayton Acts. Although
confidentiality requirements under the antitrust laws limt ny
ability to discuss in detail the Division's investigative

activities or the rationales for our determnations in specific



cases, | want to nention a few that are already public know edge.

In the early 1990's, we conducted an extensive investigation into
conpl ai nts about possi bl e m sconduct by packers and breakers
(whol esalers) in the lanb industry, before ultimtely deciding

t he evidence was insufficient to warrant prosecution. W also
conducted an investigation into reports in 1993-94 that Cargill's
| ar ge neat - packi ng subsi diary Excel mght be interested in
acquiring Beef Anerica, a significant Nebraska beef packer.

The Departnent has al so undertaken substantial outreach
efforts with respect to these industries, consistent with our
efforts to pronote conpetition and remain famliar with the basis
for any conpetitive concerns. On nunerous occasions, we have net
or spoken with concerned parties in Washington, D.C., and around
the country regardi ng neat-packing practices. |In just the |ast
year or so, our nore prom nent outreach efforts have included
attending a neeting in Omha with the Nebraska Cattl enen/ Feedl ot
Council, a neeting in Kansas City with the Center for Rural
Affairs, a neeting in Rapid City to speak with the Wstern
Organi zati on of Resource Councils, and another neeting in Omaha

with cattle and hog producers and packers.

Antitrust Enforcenent Jurisdiction

The Departnent's antitrust enforcenment jurisdiction focuses
on three kinds of conduct that can underm ne conpetitive freedom
col l usi on, nonopolization and nergers and acqui sitions.

Collusion is a coordinated effort anong supposedly

i ndependent firnms to subvert natural conpetitive forces. This



i ncl udes conduct such as price fixing, bid rigging, and
al l ocation of custoners or market territories. This conduct
virtually always results directly in inflated prices to consuners
and denial of choices in the marketplace; indeed, that is its
pur pose. The Departnent can prosecute this conduct crimnally or
civilly under Section 1 of the Sherman Act. Mbst often,
collusion occurs in a horizontal setting -- that is, anong those
who are ostensibly conpeting directly agai nst each other. But
anticonpetitive collusion can also occur in a vertical setting,
for exanple between a supplier and a retailer to force retai
prices higher by w thhol ding product fromdiscount retailers.

The lanb investigation is a typical exanple of an
i nvestigation of potential collusion. Over the course of two
years, we searched for evidence that najor Western packers were
al l ocating custonmers or territories between thenselves, agreeing
as to the prices they would pay for |anbs or the nmethod of
cal cul ating those prices, or agreeing to use a price fornula for
rei nbursing producers. W also |ooked into various conpl aints of
ot her possible anticonpetitive activity.

We received information fromseveral sources, including
G PSA, industry groups, and academics -- particularly a team at
Texas A&M University that had recently conpleted a conprehensive
study of the lanb industry. Departnent representatives al so made
several trips to major |anb grow ng areas of the country to
explain the nature of the investigation, neet with producers and
ot her industry representatives, and gather additional

information. In all these neetings we explained the antitrust
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principles relevant to our investigation, answered questions, and
urged that anyone having any information or suspicions that they
bel i eved m ght suggest the existence of an antitrust violation
provide that information to us.

We closed the investigation because it did not reveal
evi dence of violations of the antitrust laws. Qur decision to
cl ose the investigation was consistent with the results of the
conprehensi ve study of the industry and its problens undertaken
by the Texas A&M group. That study included a detail ed
description of the nature, structure, and conpetitive
circunstances of the industry, including an enpirical analysis of
the factors that affect retail price spreads at various |evels of
the industry. The study concluded that econom c factors such as
changes in | anb supply and demand, high processing and marketing
costs, and seasonality factors |argely explained changes in |anb
price spreads. The study found no evidence of collusive
behavi or anong | anb industry participants. Rather, the study
attributed many of the industry's recent problens to an increase
in production since 1987 and a long-termdecline in demand for
| anmb products resulting in | ower producer prices.

The second ki nd of conduct we focus our antitrust
enforcement efforts on is nonopolization or attenpted
nmonopol i zati on, which is prohibited under Section 2 of the
Sherman Act. Proving a case of nonopolization requires nore than
just proving that the firmin question has nonopoly power in the
rel evant market. It nust also be proven that the firm has used

unl awf ul anticonpetitive neans to acquire or maintain its
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nonopol y power. Proving a case of attenpted nonopolization
requires proving that the firm has used unl awful anticonpetitive
means in an attenpt to acquire a nonopoly, and that there is a
dangerous probability that the attenpt will succeed.

The third kind of conduct involves nergers, acquisitions,
and simlar arrangenents such as joint ventures, all of which
will refer to generically as nergers. Section 7 of the C ayton
Act prohibits nergers that threaten to substantially | essen
conpetition or tend to create a nonopoly in any |ine of commerce
in any section of the country.

Evaluating a nerger is a highly fact-intensive exercise.
The Departnent and the FTC have jointly formul ated and publi shed
mer ger guidelines that explain the principles that the two
agencies follow and the factors they take into account with
respect to horizontal nmergers. The basic objective is to prevent
mergers fromcreating or enhanci ng "market power," or
facilitating its exercise. Market power is an antitrust term
that nmeans the ability of one or nore sellers to profitably raise
and keep prices above the conpetitive level for a significant
period of time; or the ability of one or nore buyers to
profitably depress and keep the price paid for a product or raw
mat eri al bel ow the conpetitive level. W exam ne market
concentration levels, the potential for anticonpetitive effects,
and the potential for entry by new conpetitors, anong ot her
t hi ngs.

Anot her factor the Departnent considers in appropriate

circunstances i s whether the nerger nmakes possible new
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proconpetitive efficiencies that would substantially reduce costs
for the nerged firm Those efficiencies nmust be nore than
conjectural; they nmust be likely. It nmust also be likely that
the nerged firmwoul d pass the cost savings on to consunmers in
the formof |ower prices and increased production. And even if
t hose conditions are both satisfied, the efficiencies will not be
enough to justify an otherw se anticonpetitive nerger if there is
an alternative neans of achieving the same efficiencies w thout
the adverse effects on conpetition. It is inportant to note that
a merged firms being able to flex increased market power to
force prices for supplies down is not regarded as an efficiency
t hat benefits consuners.

One recent exanple of a nerger investigation was the
investigation the D vision opened in response to reports of

Excel's possible interest in acquiring Beef Anmerica.

Concl usi on

The Antitrust Division takes very seriously its
responsibility to ensure that all markets -- including neat-
packi ng markets -- remain free of anticonpetitive conduct. we
will continue to closely nonitor devel opnents in the marketpl ace
and confer with those know edgeabl e about the industry, including
t hose expressing conpetitive concerns. W would urge anyone who
has evidence of an antitrust violation to share it with us; | can
assure you that, if the evidence warrants, we will investigate
t horoughly and if violations are found we will prosecute them

vi gorously.



M. Chairman, that concludes ny testinony. | would be

pl eased to answer any questi ons.
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